APPENDIX A:
Plan showing claimed footpaths
At Grasmere Pastures, Whitstable
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Aerial photograph showing Grasmere
Pastures dated 1999
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APPENDIX C:

Aerial photograph showing Grasmere
Pastures dated 2003
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IN THE MATTER OF AN APPLICATION FOR M
"CONCGERNING LAND AT GRASMERE PAS

APPENDIX E:
Copy of Objectors’ statement

STATEMENT OF OBJECTION

1 Introduction

1.1

1.2

1.3

1.4

M-2161516-2

This is the Statement of Objection of OW Presland Limited, Kitewood Estates
Limited and Mr Norman Sands (the Objectors) to én application by Mrs. E. Watkins
of 28 Richmond Road, Whitstable, Kent CT5 3HS (the Applicant) under section
53(2) of The Wildlife and Countryside Act 1981, to modify the Kent Counfy Council
Definitive Map and Statement made on 20 November 2004 (the Application).

There are two applications:

a. Footpath A — running from Grasmefe Road to'Ridgeway across Grasmere
Pasture; '
b. Footpath B — running from Richmond Road to join Grasmere path to

Ridgeway across Grasmere Pasture

It is noted that the witness statements submitted in support of the Application do nbt

- solely refer to Footpath A and Footpath B as described above and it is not clear

whether the Applicant is seeking a modification of the Definitive Map so as to
include the additional routes indicated, alternatively whether these have been drawn
in error but were intended to reflect Footpath A and B as drawn by the Ap.plicant
For the avoidance of doubt it.is hereby confirmed that this Statement of Objection
relates to all and any footpafhs indicati{/ely shown within the Application and

supporting witness statements.

For ease of reference the alleged footpaths referred to in the Application are all
shown on the Plan attached as Appendix 1 .




i

1.5 The first objector is the registered proprietor of Grasmere Pasture under Title No.
K503254. ‘The second objectorhias an option to purchase Grasmere Pasture and -
the third objector haé a tenancy of Grasmere Pasture (herein referred to collectively
as the Objectors). '

1.6 The Objectors are represented by Sarah Taylor of Bevan Brittan LLP, Solicitors, of
Fleet Place House, 2 Fleet Place, Holborn Viaduct, London EC4M 7RF to whom all

correspondence and communications should be sent.

1.7  This Statement of Objection refers to documents and witness statements annexed

hereto all of which shall be regarded as incorporated herein and form part of this .

~ objection within the meaning of the Commons Registration (New Land) Regulations
1969.

The Law

2.1 Without any admission as to the validity thereof the Application appears to rely on
the paths being Public Rights of Way and proposes a modification to the Kent
County Council Definitive Map and Stat.ement under section 53 (2) of the Wildlife
and Countryside Act 1981 (the 19871 Act). '

2.2  Section 53(2) of the 1981 Act reads as follows:-
“(2) As regards every definitive map and statement, the surveying authority shall —

(a) as soon as reasonably practicable after the commencement date, by order
make such modfﬁcations to the map and stétement as appear to them'to be
requisite in consequence of the occurrence, before that date, of any of the
events specified in subsection (3); and |

(b) as from that date, keep the map and staterhent under continuous review and
as soon as reasonably practicable after the occurrence, on or after that date,
of any of those events, by order male such modifications to the map and

- statement as appear to them to be réquisite in consequence of the

occurrence of that event.

M-2161516-2
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(3) The events referred to in subsection (2) are as follows —

(a)

(b)

LS e o

the coming into operation of any enactment or instrument, or any other

event, whereby-

® a highway shown or required to be shown in the map and statement
has been authorised to be stopped up, diverted, widened or

extended;

(i) a highway shown or required to be shown in the map and statement
as a highway of a particular description has ceased to be a highway

of that description; or

(iii) a new right of way has been created over land in the area to which
the map related; being a right of way such that the land over which
the right subsists is a public path

the expiration, in relation to any way in the area to which the map relates of
any period such that the enjoyment by the public of the way during that
period raises a presumption that the way has been dedicated as a public

" path;

the discovery by the authority of evidence which (when considered with all other

relevant evidence available to them) shows- ;

Y

(i)

(i)

that a tht of way which is not shown in the map and statement subsists or
is reasonably alleged to subsist over land in the area to which the map
relates, being a right of way to which this Part applies;

that a highway shown fn the map and statement as a highway of a-particular
description ought to be there shown as a highway of a different descriptiqn;

or

that there is no public right of way over land shown in the map and
statement as a highway of any description, or any other particulars
contained in the map and statement require modification.
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2.3

2.4

2.5

M-2161516-2

The Applicant must therefore establish that the rights of way by way of footpath

- 'subsist -or are ‘reasonably alleged to subsist over Footpaths A and B across

Grasmere Pasture in accordance with Section 53(3)(c)(1) of the 1981 Act.

Section 31 of the Highways Act 1980 (as amended) (the 1980 Act) provides:-

“(1)  Where a way over any land, other than a way of such a character that use of

it by the public could not give rise at common law to any présumpz‘ion of

dedication, has been actually enjoyed by fhe public as of right and without.

interruption for a full period of 20 years, the way is to be deemed to have
been dedicated as a highway unless there is sufficient evidence z‘héz‘ there
was no intention during that period to dedicate it. ,

(2) The period of 20 years referred to in subsection (1) above is to be ca/é‘ulaz‘ed
retrospectively from the date when the right of the public to use the way is
brought into question, whether by a notice such as is mentioned in
subsection (3) below or otherwise. |

(3) Where the owner of the land over which any such way as aforesaid passes-
(a) has erected in such a manner as to be visible to persons using the

way a notice inconsistent with the dedication of the way as a

highway, and

(b) has maintained the notice after the 1st Janua/y 1934, or any later
date on which jt was erected,

the notice, in absence of proof of a contrary intention, is sufficient evidence

to negative the intention to dedicate the way as a highwéy. Y
The Application states that the alleged footpaths have become rights of way
pursuant to Section 31 of the 1980 Act. This means that the Applicant must prove
the following 3 limbs of the test provided by section 31 of the 1980 Act:
(1) the date when the right of way has been brought into question;.

(2) that there has been use of a way by the public as of right;

(3) use of the way has been enjoyed retrospécﬁvely for 20 years without

interruption
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3 Summary of the Objectors’ objection

3.1

3.2

4.1

4.2

4.3

The Objectors contehd that the Applicant has failed to identify the necessary period
of 20 years by reference to any commencement or termination date, and has failed

to demonstrate the use of the paths by the public as a right without any interruption.

The Objectors now show why the Application fails to satisfy the requirements in
section 31 of 1980 Act.

Date when the right of way has been brought into Question

Evidence submitted in support of the Applicatioh for Footpath A refers to the
blocking of the access and erection of a barbed wire fence .in September 2004 as
well as the erection of ‘trespass signs’ (see the witness statement of L E O’Neil).-
These notices are stated by the witness to include the statement ‘Private Property

No Trespassing’.

In relation to Footpath B the evidence submitted in support of the Application refers

to the erection of a fence in September 2004,

It is therefore the case that the Applicant would need to establish 20 years

continuous use of both Footpaths before September 2004.

5 Use of a way by public as of right

5.1

M-2161516-2

Lord Hoffmann in the decision of the House of Lords in R v. Oxfordshire County
Coungil, ex parté Sunningwell Parish Council [1999] 3 All ER 385 clarified the

reference to use of a way ‘as of right’ where he stated:

“It became established fhét such user had fo be, in the latin phrase, nec Vi, nec
clam, nec precario: not by force, nor stealth, nor the licence of 'i‘he owner... The
unifying element in these three vitiating circumstances was that each constituted a
reason why it would not have been reasonable to expect the owner to resist the
exercise of the right — in the first case, because rights should not be acquired by he
use of force, in the sécond because the owner would not have known of the user
and in the third because he had consented to the user, but for a limited period.”
([2000] 1 AC 335 at 350H-351B) '
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The presumption upon which the creation of a way by prescription is based is the

= —eembination of the fact of use coupled with acquiescence by the Landowner to this
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5.4

5.5

M-2161516-2

use. It is this that gives rise to a presumption that the Landowner intended to
dedicate the use of the way to the public. The Applicant has to prove that the nature

of the user was such that throughout the relevant period the owners of the land

knew of the use of the way or ought to have known of such use and did nothing to
stop it (see Lord Hoffman at p354 in the decision of the House of Lords in R v.

-Oxfordshire County Coungil; ex parte Sunningwell Parish Councii).

Forcible user vitidtes any claim to entitlément as of right. Forcible user includes not
merely the violent exercise of user (e.g. the removal of an obstruction) but also any
insistence upon a particular user in the face of continuing protest by the owner (see
Newnham v Willison (1988) 56 P&CR 8 at 19).

A fence was ‘erected around Grasmere Pasture by the Mr Sands on 5th October
2004. A year later, on 6th October 2005, a bund and trench was created on the
boundary of the site. The fence, bund and trench have been breached and torn
down in places. Any activities that are carried out by force are not nec vi, that is

without force. If the local inhabitants continue to use the Footpéths across.

Grasmere Pasture by force, they do not do so as of right. The Objectors therefore
contend that in the present case the local inhabitants did not pass through Footpath

A and B “as of right”.

The Objectors contend that there cannot be use of the land as public rights to way
by way of footpath “as of right” and without interruptions in the circumstances of
Grasmere Pasture havihg regard to the farming activities that have taken place over
the years. The Objectors rely upon the witness statements ahnéxéd hereto at
Appendix 3 of Norman Sands and Neil William Strand as to these farming activities.
(It should be noted that these witness statements were prepared in connection with
the Objectors’ response to the Applicant’s separate application seeking registration
of Grasmere Pastures as a town or village green. The content of thosé two witness

statements is however equally applicable to the application for mpdiﬁcaﬁon of the

" Definitive Map.) As can be seen from these statements, Grasmere Pasture was put-

down to arable cropping until 1984 when peas and other crops were cultivated.
Since 1984 an annual hay crop has_been taken and every Spring the area is

fertilised and sprayed. Witness statements in support. of the Application'
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5.6

5.7

acknowledge that the land was leased as pasture (see the statement of Mr Dewis
Hiblen): - : e

Judicial interpretation on whether the useof land by public can be indulged “as of
right”, where the relevant land is also used for farrﬁing purposes, was given by
Sullivan J. in R (Laing Homes Limited) v. Buckinghamshire County Council [2003]
EWHC 1578; [2003] 3 PLR 60, where he was concerned with the use of some fields

for taking an annual hay crop. He said (at paragraph 82) that:

~ “Thus, the proper approach is not to examine the extent to which those using the

land for recreational purposes were interrupted by the landowner’s agricultural
activities, but to ask whether those using the fields for recreational purposes were
interrupting [the landowners’ licensee’s] agricultural use of the land in such manner,
or to such an extent, that [z‘hé Jandowners] should have been aware that the
recreational users believed that they were exercising a public right. If the starting
point is, ‘how would the matter have appeared to [the landowners]’ it would not be
reasonable to expect [the landowneré] to resist the recreational use of their field so
long as such use did not interfere with their licensee’s ... use of them, for taking an

annual hay crop.”

It is quite clear from the evidence of the persons making statutory declarations and
the answers to the questionnaires by the local residents, in support of the
Application, that they recognise that the agricultural activities which have been
repea;ced annually have always had priority over, and their use of the path’s.havé
béen subject to, these agricultural activities. Further, the witness sta;tements
annexed hereto, and referred to aboVe, also make clear that the agricultural
activities have never been subject to the use of the alleged footpaths by public,
rather the agricultural activities have always had pricrity. The Objectors therefore
contend that the local inhabitants have never enjoyed the paths “as of right” without
interruptions as against the Objectors’ use of Grasmere Pasture. It is therefore

quite plain that there has not been any use “as of right”.

Enjoyed Retrospectively for 20 years Without Interruption

6.1
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The evidence presented must establish that those accessing the land used the
exact line of the footpaths claimed for a period of 20 years and without interruption.
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6.4

The Objectors contend that 20 years of use of the precise alignment of the footpaths

" claimed cannot and has not been demonstrated tu have existed by the Applicant.

The Objectors contend that the use of the alleged footpaths has been interrupted on
an annual frequency since 1984 in the feftilis’ing and spraying of the lénd every
spring, and in the harvesting every summer as the Applicants stayed out of the way
of the agricultural machinery and allowed the process to take place without
challenge. They did not assert they had a right of way by foot on the land and in
doing so supported the notion that the Objector’s use of land took priority over their
use and interrupted their use. In particular in 1989 and thus within the 20 year
period, there is contemporaneous evidence that the entire field, including the
perimeter, was cropped, ploughed, harrowed and reseeded during the year and so
would have prevented all access whilst the hay grew. This is inconsistent with any

intention by the owner to dedicate a footpath.

A recent application by thevApplicant to register Grasmere Pasture as village green
was dismissed on the grounds that the field was agricultural land and had been

actively used for this purpose.

7 Conclusion and other matters

7.1

7.2
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The Objectors therefore contend that the requirements' of a public right ‘of way within
the meaning of section 31 of the 1980 Act are not satisfied.

In conclusion the Objectors would state that

(a) the use of the footpaths conflicts with the farming activities historically and

currently conducted at Grasmere Pastures;
(b) the use of the footpaths by force of'ehtry cannot be “as of right”;-

(c) Without prejudice to the contention at (b) above, the other requirement is not
satisfied in any event. The Applicant has provided insufficient evidence to
show uninterrupted use of the footpaths for 20 years commencing with the

date when the way was first brought into question.
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7.3 In the circumstances, the Applicant has not satisfied the three limb test contained in
o - sectiory 3tof the 1980 Act and-therefore the Application should be refused: = = me--

BEVAN BRITTAN LLP
29 AUGUST 2007
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